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CARROLL, District Judge, dissenting:

| respectfully dissent. Despite several credible incidents of persecution,
none of which resulted in police protection from—or prosecution of—the
wrongdoers, the Immigration Judge (“1J") and Board of Immigration Appeals
(“BIA”) determined that the Matepa family had not suffered past persecution and
the Moldovan' government was willing to protect them and other Russian speakers
from future persecution.? These conclusions are not supported by substantial

evidence in therecord. See Guo v. Ashcroft, 361 F.3d 1194, 1203 (9th Cir. 2004).

The small country of Moldova, located on the Black Sea, was arepublicin
the former Soviet Union (“USSR”). The country has historically been part
Romanian and part Russian, united by force under the Soviets to form one country,
but not one people. When the USSR dissolved, Moldova became an independent
state. In 1992, the country experienced an ethnic war brought on by tensionsin the
Russi an-speaking regions between Russians and ethnic Moldovans (or
Romanians). In 2001, VIadamir Voronin, a Russian, was elected President. In
January 2002, Voronin and his regime announced plans to make Russian an
official language and compulsory in schools. The move sparked months of mass
protests, which ended only when the proposal was withdrawn.

An alien seeking asylum based on past persecution must show that he was
harmed on account of hisrace, religion, nationality, membership in a particular
social group, or political opinion. Montoya-Ulloa v. INS, 79 F.3d 930, 931 (9th
Cir. 1996); 8 U.S.C. 8 1101(a)(42)(A). The Matepafamily consists of father and
husband Valeriu, wife and mother Maria, and minor children Elenaand Ivan. Mr.
Matepais of Ukranian ethnicity. Mr. Matepas marriage to Maria, who is
Moldovan, renders their marriage “mixed” in their country. Russian is her
preferred language, which she was required to learn when Moldova was a Russian
state. Mr. Matepa speaks Moldovan, but with aheavy accent. His primary
language is Russian.



Welook at the totality of the circumstances in deciding whether a finding of
persecution is compelled.® See Guo v. Ashcroft, 361 F.3d 1194, 1203 (9th Cir.
2004) (citing Korablina v. INS, 158 F.3d 1038, 1044 (9th Cir. 1998) (“ The key
guestion is whether, looking at the cumulative effect of all the incidents a petitioner
has suffered, the treatment [he or] she received risesto the level of persecution.”)).
Substantial evidence is more than a mere scintillaand is such relevant evidence as
areasonable mind might accept as adequate to support a conclusion. Turciosv.
INS 821 F.2d 1396, 1398 (9th Cir. 1987).

The incidents suffered by the Matepas compel by substantial evidence a
finding of past persecution, entitling the Matepas to a presumption of well-founded
fear of future persecution. See Guo, 361 F.3d at 1203 (holding that 1J s finding
that petitioner did not suffer past persecution was not supported by substantial
evidence). In April 2000, the Matepas were on a bus speaking Russian. Asthey
were exiting, a Moldovan man who had told them to speak Moldovan, pushed

Elena—who was only 12 years-old at the time—out of the bus with hisfoot. Elena

*The standard of review noted by the majority allows areversal of the BIA's
determination when it is clear that areasonable fact finder would be compelled to
conclude that the alien has awell-founded fear of persecution. The only authority
for this proposition isafootnote in INSv. Elias-Zacarias, 502 U.S. 478, 481
(1992). Thereis no reasoned opinion which supports the proposition that an
appeals court can only reverse when it is compelled to do so.
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fell down and hit her chest on “the border stone.” The Moldovan police pulled
aside the perpetrators and talked to them. The police asked Mr. Matepawhat he
wanted them to do. Elenawasinjured and Mr. Matepa asked the police to help
transport her to the doctor’ s office, but they refused, explaining that “they had
some more important things to attend” to. Mr. Matepa hailed ataxi cab and took
Elenato the doctor’ s office; she suffered chest injuries, had difficulty breathing,
and had bruises on her chest and arm. When the 1J asked why Mr. Matepa did not
file apolice report, he testified that it was clear to him from the police' s earlier
statements that they would not do anything to the perpetrators.

In August 2000, Mr. Matepa was beaten and thrown into a sewer hole by
several of hisformer Moldovan coworkers, who told him that he did not “have any
right to be in [the] country.” Mr. Matepalost consciousness and came to inside the
dark sewer hole. He began yelling for help, but no one cameto hisaid. He
managed to crawl out and get himself home that night. An ambulance was called
and he was treated initially at his home but told to see the doctor in the morning.
He went to the doctor the next morning and received further treatment. The doctor
advised Mr. Mateparto file a police report and that the hospital would also inform
the police. Mr. Matepa suffered leg injuries, an infection, and bruises all over his

body. When Mr. Matepa went to the police station, an officer told him that the



incident had already been reported by the hospital. The officer told Mr. Matepa
that his case would not “go any further than this police station.” Mr. Matepa asked
why and the officer stated that one of the men who beat him up had a son who
worked for the police. The officer explained that “even if somebody were to push
that report further up, nobody would really consider” it.

In late 2001, the Matepas' Moldovan neighbor threw arock through the
Matepas window after the family had returned from Ukraine, where they had
relocated for nine months.* Mr. Matepa reported the incident to the police, who
wrote up areport but otherwise took no action against the neighbor. Around the
same time, the Matepas’ mailbox was burned and the Matepas suspected it was the
same Moldovan neighbor based on conversations they overheard.

In February 2002, Mr. Matepawas working as a driver for a company
official. One day Mr. Matepa stopped at a gas station to refuel the car. When he
was waiting in line, adriver cut in front of him. Mr. Matepa got out of his car.
Other drivers waiting in line were complaining that the man had cut theline. Mr.

Matepa, speaking Russian, asked the man why he cut in line. The man filled his

“The Matepas moved to the Ukraine at the end of February 2001, and
remained there until November 2001. They had hoped to build a better life there
but because they lacked legal papers, obtaining legitimate employment and
enrolling the children in school was impossible.
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tank and drove away, running his car into Mr. Matepa as he stood next to his car.
Mr. Matepafell to the ground. The man looked out of his car window and told Mr.
Matepa “that’s what’ s awaiting everybody who isgoing to talk to himin...a
language unknown to him.” Mr. Matepa suffered light bruises in the incident.
After returning home, he and his wife discussed the need to make changesin their
lives to avoid similarly dangerous situations.

Also in February 2002, Mrs. Matepa was asked by Elena’ s school teacher to
sign aparents petition against the proposal to make Russian an official language.
Mrs. Matepatold the teacher that she would not sign such a petition and that her
family had already been having alot of problems because they spoke Russian. The
teacher became very upset and told Mrs. Matepa that if the law eventually passed,
Elena would be transferred to another school.

In remand proceedings before the 1J, Mr. Matepa’ s cousin, VIadamir
Odumchuck, provided corroborating testimony regarding persecution and police
inaction. Whileliving in the Matepas’ Moldova residence after the family had
moved to the United States, he received ailmost daily telephone calls for about a
year threatening him and the Matepa family. At first, the unidentified callers
would spout ethnic slurs and tell Mr. Odumchuck to tell the Matepas not to return

to Moldova. The callers threatened to “eliminate the family” and implied that they



could make the family “get in aterrible accident.” The callerslater identified
themselves by first names, and Mr. Odumchuck went to the police to report the
suspects' statements. They told him they could not help him. Mr. Odumchuck
submitted a written statement, nonetheless. At some point, the police recorded one
of the threatening calls but told Mr. Odumchuck that it was not evidence and took
no further action. Mr. Odeumchuck never received a copy of the recording.

Based on the incidents described, there is substantial evidence that the
M oldovan government was unwilling to protect the Matepafamily. The lJand the
majority rely on an absence of corroborating evidence in the Moldova country
reports.® | do not find that the absence of evidence in the country reports
overcomes the otherwise credible and compelling evidence presented by the
Matepas. To the contrary, there is overwhelming evidence that when the Matepas

did seek the assistance of the Moldovan police, they received no assistance. ThelJ

°The IJ cited to an Amnesty International Report. The 1J stated that the
“background documents...appear to point to that [sic] there are ethnic tensions,
thereis a particular ethnic tension on the part of the ethnic Moldovans relating to
Romaniawho fear being imposed apparently with the ties to Russia or matter of
Russian and there that tension.” The Amnesty International report, however,
contained corroborating evidence that in 2001, people who lodged complaints were
victims of “harassment” at the hands of the Moldovan police. ThelJalso cited a
country report from 2003, which did “not give any indication that there is any
stated policy or practice on the part of the Moldovan government officials to harass
or discriminate against ethnic Russian speakers, Ukranian or Russian and there is
no suggestion that there is a de facto or silent policy of encouraging the same.”
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found that if the Matepas' claims could “be attributed to groups, primarily which
would be ethnic Moldovans, which the government is unwilling or unable to
control, then it would appear that...the background would rise to the level of past
persecution....” That finding is compelled by the evidence in the record, yet the |
failed to make afinding of past persecution. While the police often listened to the
Matepa s complaints, they took no action to protect them from future persecution.
The Matepas' descriptions of events were corroborated by Mr. Odumchuck’s
descriptions of persecution and police inaction.®

Because | would conclude that the Matepas presented substantial evidence
that they were persecuted in Moldova because of their speaking Russian, they are
presumed to have a well-founded fear of future persecution if forced to return to
Moldova. See Guo, 361 F.3d at 1204; 8 C.F.R. § 208.13(b)(1). Thus, the burden
shifts to the Government to show by a preponderance of the evidence that
conditions in Moldova have changed to such an extent that the Matepas no longer
have awell-founded fear of persecution if returned. 1d. ThelJand BIA did not
reach this question. Therefore, | would remand this matter for a determination of

whether the Government has presented sufficient evidence to rebut the

®Mr. Odumchuck also testified that he would be moving to Russia to escape
persecution and unfair treatment in Moldova.
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presumption that the Matepas have an objectively well-founded fear of future

persecution.” 1d.

I would also order that all future hearings take place before a different 1J.
The IJwho issued the final decision (after aremand) wavered in his assessment of
the Matepas' credibility, ultimately finding them “generally credible’ yet did not
properly factor their credible evidence into his decision. The Matepas credibility is
apparent from the record and circumstances. The family believed the persecution
was severe enough to warrant leaving their home in Moldovato seek asylum in the
United States. They traveled to New Y ork via a circuitous route through Jamaica
because they did not need visas to enter Jamaica from their country. Such
decisions are not made lightly. Their fear in being forced to return to Moldovais
evident and frightening.



